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DISCUSSION

« AB 1663 newly enacted Bill which makes revisions and additions to
certain statutes

« Discuss the need for the Bill
« Dissect the codes which comprise Supportive DecisionMaking
« Discuss how to create a Supportive DecisionMaking Agreement

« Discuss benefits and potential issues for Estate Planners

California Celebrities Placed under
Conservatorship
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Free Britney

AB - 1663

+ Supported Decision-making is part
of a bill which:

+ Amends portions of the Probate
Code

+ Adds sections to the Probate Code
+ Amends portions of the Health &
Safety Code;
Adds sections to the Welfare &
Institutions Code




Nationwide Response....not just California

DISABILITY
RIGHTS ARE
CIVIL RIGHTS

ADA
Turns
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Supported Decision-making is Found in the

Additions to the Welfare & Institutions Code

Supported Decision-making is found in
Welfare & Institutions Codes 21000-21008

Welfare & Institutions Code 21000-21008

DEFINITION OF “SUPPORTED DECISIONMAKING”
Wl Code § 21001(c)

(c) “Supported decisionmaking” means an individualized
process of supporting and accommodating an adult with a
disability to enable them to make life decisions without
impeding the self-determination of the adult.




Welfare & Institutions Code 21000

The Legislature finds and declares all of the following:

(2) Adylts with disabilties, including older adults with disabilies, are presumed competent and to have the capacity to
ke decisions regarding thelr day-to-day ealth, safety, welfaré, and social and financial affais, unless otherwise
determined through legal proceedings.
(b) All adults, to the best o their ability and with supports they choose, should be able to be informed about, and
participate in the management of their affairs
(c) Like adults without disabilities, adults with disabilities may use a wide range of voluntary Supports to help them
Uniderstand, make, and communicate their own decisions. These voluntary arrangements shiouid be encouraged and
recognized as @ vaiid way for people with disabilities to strengthen their capacity and maintain their autonomy.
(d) The capacity of an adult should be assessed with any supports, including supported decisionmaking, that the person is
usmg or could Use,
(e} Supported decisionmaldng, offers adults with disabilties a fexible way to maintain autonomy and decisionmating
hority over their own lives by develo ining voluntary ‘sUpports to assist themin understanding, making,
R icatig, Shd aplemending her own Inforn
(F) Supported decisionmaking can be a way to strengthen the capacity of an adult with a disability.
(9) Supported decisionmaking is one of several options available to adults with disabilities to understand, make, and
¢omminicate decislons and t6 exprese preferences, Including, but not limited to; medical and financia! péwers df attoney,
Slthorized representative forms, Nealth care directives, release of Information forms, and representative. payee:

(Added by Stats. 2022, Ch. 894, Sec. 16. (AB 1663) Effective January 1, 2023.)
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Welfare & Institutions Code 21001

The following definitions apply for purposes of this division:

(2),"Adult with 2 disability" means an adult with any disability, Including an older adult with a disability or an
age-related dizgbllty. Disability includes, but is not limited to an intellcctyafr developmental dizzbil
Soaniive disabiic 1 disabilit tric disability, physical disability, sensory disability, learning
disability, deme et COTMILIve Impsirent, KIZhe mer s disease, Hajor ASUroCognitive & sorder, or chrofic 1nesg

(b) "Life decision” means any decision that affects the adult with a disability, including, but not limited to, a
decision regarding any medital, psychological, financial, educational, Tiving rrangemeht, access to home'and
mmUnity based services, social, Sexuas rellgious, of becupationsl m:

(cl"Suppurted decisionmaking” means an individualized process of supporting and accommodating an adult
with a disability to enable them to make life decisions without impeding the sélf-determination of the adult.

ported dec\s\unmakmg agreement: means a voluntary, written agreement, written in plain language
leto the adult with a icability and in conformance with Section 71005 A supported decisionmakiria
" be sianed'n conformance with subiVision (b) of Section 21085 ardinay be revelced ora\l\( or in
wrmng Rt By athar Sorty & SUSPOE GeIH NTEKIAG S0r cament may Meluds mages, be read ol
e Video oF audio Fecorded, 1n Sddition to the written Version,

adccesslg

(€) “Supporter” means one or more adults wha meet the requirements in Section 21002 and who enter into a
supported decisionmaking agreement to help the adult with a disability make decisions:
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Welfare & Institutions Code 21002

(2).A supporter s bound by al existing obligations and prohibitions otherwise applicable by law that profect adults with
disabilities and the elderly from fraud, abuse, neglect, coercion, or mistreatmen dividion does riot limit a supporter's
civil or criminal ligbility for prohwbwted “conduct agamst the adult with a disabllty, mc\udm% Tlabity for fraud, abuse,
feglect, breach of fiduciar i any exists, aiment, inclyling tiaplity uncef the £ ¢ ABuse'and

#t 3 of Division 9), including, but

Bependent Adult Civil Protemor\ A(té hapter’ is (commen(mg With Section 1560
not limited to, Sections 15656 and 1565

{b) An individual shall not be selected as a supporter or continue as a supporter of an adult with a disabiliy in any of the
following circumstances:

1) The adult with a disability previously made, or makes, an allegation against the supporter under the Elder Abuse and
épendent Adult Civil Protection Act

(2) The adult with a disability has obtained, or obtains, an order of protection from abuse against the supporter.

(3)The sugporter s the sublect f a civil or crimina) erder probibifing contact with the adult with the disabilty, or is
ject to a restraining order with respect to the adult with a disabil

(4) The supnorter has been removed as the conservator of the adult with a disability, based upon a finding that they did
fot act in the conservatee’s best interest.

(5) The supporter is found criminally, civilly, or administratively liable for abuse, neglect, mistreatment, coercion, or fraud.
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Welfare & Institutions Code 21002..cont’d

(c) A supporter shall do all of the following:

(1) Support and implement the direction, will, and preferences of the adult with a disability.
) Respect the values, beliefs, and preferences of the adult with a disability.

(3) Act honestly, diligently, and in good faith.

(4) Act within the scope identified by the adult with a disabilty.

(5) Maintain confidentiality of any information obtained by a supporter, unless the adult with a disability specifically
authorizes its disclosure.

(d) (1) A supporter shall not coerce an adult with a disability.

(2) Unless the supporter has a valid legal authorization to do so and the action is within the scope of their authority, a
supporter shall not do either of the following:

(A) Make decisions for, or on behalf of, the adult with a disability.

(B) Sign documents on behalf of the adult with a disability.

(3) A supporter shall not obtain information not reasonably related to matters with which the adult with a disability has
requested assistance, and shall not use or disclose information for any purpose other than supporting the adult with a
disability.

(4) A supporter shall not participate in any lfe decision in which they have a confict of inerest. This includes, but is not
limited to, any decision in which the supporter has a financial or other tangible stake in the outcor

4/12/2023
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Welfare & Institutions Code 21003

(2) An adult with a disability may choose to enter into a supported decisionmaking agreement with one or more chosen
supporters. Support may include, but is not limited to, helping the adult with a disability obtain and understand
information related to a life decision, communicating the decision to others, and assisting the individual to ensure their
preferences and decisions are honore

(b) An adult with a disability’s signing of a supported decisionmaking agreement does not preclude the adult with the
disability from acting independently of a supported decisionmaking agreement and shall not be used by a court or other
entity as evidence of incapacity. This subdivision does not limit the admissibility of evidence pursuant to Section 28 of
Article 1 of the California Constitution.
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Welfare & Institutions Code 21004

(a) Notwithstanding any other provision of this division, an adult with a disability is entitled to have present one or more
other adults, including supporters, in any meeting or discussion, or to participate in any written communication, including,
but not limited to, individual planning meetings required by state or federal law, service and care planning meetings,
discharge planning meetings, meetings with health care providers and individuals who provide residential services or
long-term services and supports, and communications with a bank, financial institution, or financial planner.

(b) An adult with a disability may indicate that they wish to have one or more adults attend a meeting or discussion or
participate in any written communication through oral statement, gesture, or any augmentative or alternative
communication method used by the adult with a disability.

(c) A third party may only refuse the presence of one of more adults, including supporters, if the third party reasonably
believes that there is fraud, coercion, abuse, or other action by the individuals requested to be included that the third
party is required to report pursuant to the Eider Abuse and Dependent Adult Civil Protection Act (Chapter 11
(commencing with Section 15600) of Part 3 of Division 9).

(d) The Legislature finds and declares that this section is declaratory of existing law.
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Welfare & Institutions Code 21005

(a) A supported decisionmaking agreement shall be written in plain language accessible to the adult with the disability
and shall include, but not be limited to, all of the following

(1) Allist of the areas in which the adult with a disability requests support.

(2) A list of the areas in which the supporter agrees to provide the support.
(3) The supporters agreement that they meet each of the requirements specified in Section 21002
(4) Information advising the adult with a disability about their right to file a report under the Elder Abuse and Dependent

Adult Civil Protection Act (Chapter 11 (commencing with Section 15600) of Part 3 of Division 9), including, but not limited
to, Sections 15656 and 15657.

(5) Information and copies of other supported or substituted decisionmaking documents the adult with a disability has in
place, including, but not limited to, powers of attorney, authorizations to share medical or educational information,
authorized payee t

(b) A supported decisionmaking agreement shall be signed by the adult with a disability and each supporter, in the
presence of two or more attesting and disinterested witnesses who are at least 18 years of age, or a notary public. The
adult with a disability may use reasonable modifications, such as assistive technology or physical assistance, to sign the
agreement

(c) A supported decisionmaking agreement should be reviewed by all supporters and the adult with a disability every two
years and updated as needed. An updated agreement shall be signed as required in subdivision (b),
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Welfare & Institutions Code 21006

(a) (1) A supported decisionmaking agreement is effective until it is terminated in one of the following ways:
(A) By the adult with a disability.
(B) By all supporters.

(C) By the terms of the agreement.
(D) By the death of the adult with a disability.

() All supporters are no longer eligible to serve pursuant to Section 21002

(2) Any party may choose to terminate their participation in the agreement at any time by providing written or oral notice
of the termination to all parties to the agreement. An adult with a disability may terminate a supported decisionmaking
agreement by other conduct intended to communicate termination, including by canceling, defacing, obliterating, burning,
tearing, or otherwise destroying the supported decisionmaking agreement or directing another in the presence of

adult with a disability to destroy the supported decisionmaking agreement.

{£) Ifthere is more than one supporter, the termination by one supporter does ot terminate the supported
decisionmaking agreement with respect to other supporters
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Welfare & Institutions Code 21007

This division does not apply to CARE court proceedings or to a CARE supporter trained and appointed under the Community Assistance,
Recovery, and Empowerment (CARE) Act (Part 8 (commencing with Section 5970) of Division 5).
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Welfare & Institutions Code 21008

In developing educational information or training materials on supported decisionmaking or supported decisionmaking
agreements, the Callforna Health and Human Sarvices Agency of any departments under Its jurisdiction shail o all of the
following:

(a) Consider the needs of individuals who have been underserved, including, but not limited to, immigrants, individuals
Whose preferred langusge Is not English, individuals from rurel communities, and individusls Iing n long-term care
acilities.

(b) Consider existing materials and resources on supported decisionmaking and best practices developed nationwide.

() Consult with stakeholders to provide input about the [nformation, mterials, and traiing being developed. The

stakeholders shall include persons with a ncluding an ulder adult with a disability, family members of a person

with a msammy and family members of an der 20t Ining ng-term care facility, and one mpresentauve of each of

the followin tate Council on Developmental Disabilites; the protection and advbcacy agency described in

subdivision (i) of Section 4900; the cient’s ights advocate descrioed i Section 4433; a isablity organization; the

Califoria Health and Human Services Agency's Alzheimer's and Related Disorders Advisory Commitie, the departments’
offices; and an

4/12/2023
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ACLU Website Provides a Guide

How to Make a
Supported Decision-Marking Agreement
A Guide for People with Disabilities
And Their Families

https://www.aclu.org/sites/default/files/field_document/sdm_pac
ket_for_pwds_0.pdf
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Developmentally Disabled vs. Elderly -

Code Suggests a Review every 2 Years

+ Brain function may decline with age

stil developing minds + Brain Injuries brain functions may improve.

Learning new skills + Undue Influencer Presence or Disappearance

More independence & review to assess. - $555 Make a Difference...More Assets...Nore Potential for Abuse?

T et R
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Elements of a Good

Supportive Decision-Making Agreement

List of areas the adult with disability
requests support

5

1+1=2

List of areas which the supporter
agrees to provide support

Supportive Decision-Making Agreement
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Possible Issues - W&l §21002(d)(3) & (4)

(3) A supporter shall not obtain information not reasonably
related to matters with which the adult with a disability has
requested assistance, and shall not use or disclose
information for any purpose other than supporting the adult
with a disability.

(4) A supporter shall not participate in any life decision in
which they have a conflict of interest. This includes, but is
not limited to, any decision in which the supporter has a
financial or other tangible stake in the outcome.
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Drafters’ Perspective

» How does a Supportive Decision-Making Agreement correlate with
an Immediate DPA?

« How does a Supportive Decision-Making Agreement correlate with
an Immediate Health Care Directive?

< HIPAA?

« Do Supporters have a Fiduciary Duty?

« Review OC Local Form L-3016 - ADL Assessment of the Proposed
Conservatee for ideas on creating a Supportive Decision-Making
Agreement

« Does a Supportive Decision-Making Agreement become part of your
EP Package?
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